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DECI SI ON

Respondent, Departnent of the Youth Authority (Departnent),
di sm ssed appel | ant, Randol ph Luna, fromhis position as a Youth
Counselor with Fred C. Nelles School. 1In this decision, the
Board finds that the Departnent proved by a preponderance of the
evi dence that appellant's conviction for reckless driving and his
vi ol ent behavior toward his fiancée constituted sufficient cause

for discipline and sustains the dism ssal.

PROCEDURAL HI STORY

This matter is before the Board on a petition for rehearing.
BACKGROUND
Appel | ant was enpl oyed as a Youth Counselor with Fred C. Nelles School
from August 1989 until his dismssal. Appellant has no previous adverse
actions. Appellant's 1996 performance eval uation indicated inprovenent

needed in security
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operations, escorting and transporting wards, interpersonal skills and
operati ng under adverse conditions.

In the NAA, as cause for dism ssal, the Departnent charged appell ant
with the foll ow ng m sconduct:

1. Failing to respond to an energency TAC alarmw thin the required
t hree m nut es.

2. Driving under the influence of a controlled substance in
viol ation of |aw on Septenber 13, 1995.

3. Exhi biting sl ow and sl urred speech, appearing sedated, swaying
fromside to side, displaying poor coordination, denonstrating severe
hori zontal nystagnmus and hesitating or forgetting the officer's questions
during a field sobriety test adm nistered by a police officer.

4. Bei ng arrested and convicted of a violation of Vehicle Code 8§
23103 (Reckless Driving) after entering a plea nolo contendere.

5. Bi ti ng, choke-hol ding and grabbing his fiancée Sheila Ronp (Ronp)
on Septenber 22, 1995, during an argunent at the couple's residence.

6. Bei ng charged with crimnal conduct in the assault upon Rono.

7. Failing to pay a fine required by a diversion program as ordered
by the court.

The Departnent alleged that this conduct violated Governnent Code
section 19572, subdivisions (c) inefficiency, (d) inexcusable neglect of
duty, (k) conviction of a felony or conviction of m sdenmeanor involving

nmoral turpitude, (m discourteous
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treatnent of the public or other enployees, (o) wllful disobedience, and
(t) other failure of good behavior either during or outside of duty hours
which is of such a nature that it causes discredit to the appointing

authority or appellant's enpl oynent.

FACTUAL SUMVARY?

TAC Al arm

Yout h Counselor G eg Crutchfield (Crutchfield) testified that, on August 30, 1995,
appel I ant was working an overtinme shift with Crutchfield and Youth Counsel or Califani
(Califani). On this shift, Crutchfield assigned appellant as the primary TAC and
Califani as the secondary TAC. Staff assigned as TAC are required to respond to
energenci es, including possible escapes, group disturbances, drills and simlar events.
An enpl oyee assigned as the primary TACis required to respond first to a TAC al arm

The | east senior enployee is generally assigned to be the primary TAC. Appel | ant
was the | east senior staff on duty that day. A TAC alarmwas called. Crutchfield began
to |l ock down the wards. Crutchfield observed that appellant was not responding to the TAC
alarm Crutchfield saw appellant in a side office with his head on the desk. According
to Crutchfield, after he (Crutchfield) called out several tinmes to appellant, appellant

"woke up." Crutchfield testified that appellant was "groggy" and his eyes were red.
Crutchfield continued to | ock the wards down. By the tine he entered the Youth
Counsel or’s Ofice, he had locked all 13 roons with two wards in each room Wen

Crutchfield entered the office, appellant and Califani were there looking at a map to

' The Board substantially adopts the ALJ’s findings of fact.
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determ ne to which location they should go in response to the TAC alarm Crutchfield
testified that he was not sure where appellant was to go in response to the TAC al arm and
told appellant and Califani to call control to determne the |ocation of the emnergency.
Califani called control to determine that |ocation. Appellant went to his |ocker to get
his security gear. The TAC alarmwas called off before Califani determ ned where he and
appel l ant were to go in response to the TAC al arm

According to Crutchfield, while staff assigned as TAC are expected to respond to an
energency within two or three mnutes after an al arm sounds and appel |l ant did not respond
within two to three mnutes, the Departnent does not have a set TAC response tine
requi renent.

Appel l ant testified that, on August 30, 1995, although he was not formally told that
he was Primary TAC, he assunmed he woul d be because he was the | east senior enployee in the
unit. He denied that he was sl eeping when the TAC al arm sounded. |Instead, he testified
that he was preparing case notes in the side office. He stated that, when he heard the
TAC alarm he closed his files and exited. He testified that the Primary TAC is required
to respond to a designated |ocation as quickly as possible. Appellant agreed with
Crutchfield that there is no time specifically set by which a TAC nust respond. He
admtted that nore than five mnutes had el apsed before the alarmwas called off and he
had not yet fully put on his gear or responded to the |location. He testified that neither

he, Califani, nor Crutchfield knew where to respond.
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The Board finds that Crutchfield s testinony as to whether appellant was sl eeping
when the TAC al arm sounded is nore credi ble than appellant's since Crutchfield had no
reason to lie.

Reckl ess Driving

On Septenber 13, 1995, appellant lost control of his automobile. The vehicle junped
the curb onto an enbanknment on the left side of the road, stopping in a series of bushes
and trees.

Police Oficer Keith Ehlers (Ehlers), testified at the hearing that, when he arrived
at the accident scene, he found that appellant's speech was slurred and, when appel |l ant
stood, he swayed back and forth and side to side. Ehlers testified that appellant had

difficulty responding to questions pertaining to the accident. The officer adm nistered a

field sobriety test, which appell ant failed.”? Ehlers stated that he did notsmell al coho
on the appellant’s breath. The officer arrested appellant because he believed appel |l ant
had been driving under the influence of drugs. Ehlers stated, however, that he did not
see appel lant driving the car and that he gave himthe field sobriety test sonetine after
t he acci dent occurred.

Appel | ant denied that he was under the influence of al cohol or drugs at the tine of
the accident. He testified that he took a narcotic (vicodin), a sedative (flourinal), and
possi bly a tranquilizer (nmeprobamate) several hours before the accident because of back
pain. Appellant contended that these nedications were prescribed by a doctor and were to

be taken as needed for a 1992 back injury. Appellant stated that he took

% The field sobriety test consisted of five separate tests: walking a line, standing erect, finger count, one-foot
balance and a finger-to-nose test.
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t hese nedications again imediately follow ng the accident. Although he was not certain
exactly how many pills he swall owed, appellant thought he took at |east two vicodin, two
flourinal and two tranquilizers right after the accident, but prior to the arrival of the
police, to relieve the pain he felt due to the accident.

The Departnment presented no evidence to contradict appellant’s clains as to when he
took the drugs in question. The Departnent al so submitted no evidence to counter
appel l ant’ s assertions that he had doctors' prescriptions for these drugs and that the
drugs were taken in conpliance with these prescriptions. |In the absence of such evidence,
the Board has no way of assessing whether appellant’s use of the drugs in question was in
violation of the law or the instructions set forth in legally obtained prescriptions.

Al though it may seem suspect that |egally prescribed drugs taken in accordance wth

doctor's instructions® woul d cause a person to becone so inebriated that he would be
unable to pass a field sobriety test, wi thout any evidence to contradict appellant's
contentions, the Board cannot find that appellant failed the field sobriety test due to
drug m suse or abuse.

Appel l ant testified that he lost control of his vehicle and it swerved to the |eft
because he had a flat tire on the right side. Ehlers testified that, even though he had
not witnessed the accident, based upon his experience in notor vehicle accident
i nvestigations, the accident was not caused by a flat tire. Upon review of the skid
mar ks, |ocation of the vehicle, and the damage caused to the car, Ehlers concluded that

appel I ant swerved out of control while driving at a high rate of speed. According to

3Appellant was not questioned about whether his doctor’s instructions placed any restrictions upon his driving
while he was using these drugs.
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Ehlers, the tires "blew out"” when appellant hit the curb. The Board finds that Ehlers’
careful analysis of how the accident occurred is nore credi ble than appellant’s
expl anat i on.

Appel | ant was arrested and booked by the West Covina Police Departnent. On May

13, 1995, appellant pled nolo contendere and was convicted of a violation of Vehicle Code
section 23103 (Reckless Driving). According to the court docket, the "court accepted the
prosecutor's statenent that drugs were involved in the incident." Appellant was sentenced
to 365 days of jail (suspended), three years sunmmary probation, a fine of $300.00, a state
penalty fund assessnent of $510.00, and a $100.00 fee to the state restitution fund.

Spousal Abuse

On Septenber 22, 1995, appellant had an argunment with Ronp. Disregarding Rono’s
obj ections, appellant allowed his daughter's friend to sleep over at appellant and Ronp's
resi dence. Ronpb was angry over his decision

VWhen appellant arrived honme in the afternoon, Rono di sconnected the garage door
opener to inpede appellant's entry. Appellant eventually entered the house and fol |l owed
Rono upstairs into their bedroomwhere a fight ensued.

West Covina Police Oficer Kenneth Ferguson (Ferguson) testified at the hearing that
he received a radio call in the evening of Septenber 22, 1995, to respond to a donestic
vi ol ence dispute at appellant's residence. Wen he arrived, appellant answered the door

Appellant told the officer that he did not need any assistance and
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could |l eave. According to Ferguson, appellant was |oud and snelled of alcohol. Ferguson
i nsi sted upon speaking to the "female."

VWi | e appel | ant stepped outside with Ferguson's backup officer, Ferguson proceeded
to the kitchen where he spoke with Ronb. Ronp was upset. She told Ferguson that
appel | ant had assaulted her. She showed Ferguson her injuries: red marks on her hips,
redness on her neck, and a bite mark on her right shoulder. According to Ferguson, Ronp
stated that she had incurred the injuries in the bedroomas follows: appellant had
grabbed her in a chokehold he had | earned at work; when she started to black out, she bit
appellant in the armand kicked himin the shins to get away; appellant then grabbed her
at her waist, a hold he learned to control "kids" at work; he pulled her to the ground and
bit her shoul der.

Fer guson phot ographed Ronmp’ s injuries and advi sed her to | eave the house to all ow
some "cooling off" tinme. Rono told Ferguson that she would be staying at her nother's
hone across the street. Ferguson did not arrest appellant at the tinme because of
appel l ant' s invol verrent in | aw enforcenent.

Less than five mnutes |ater, Ferguson received another radio call to respond to a
donmestic violence dispute at appellant's residence. Ferguson returned to the scene.

He spoke with Ronmp at the carport. She appeared frightened. According to Ferguson
Ronp told himthat there had been a further argunment and that she was afraid of appellant
remai ning in the house. Appellant was arrested and booked for violation of Penal Code

section 2735 (Spousal Abuse).



(Luna continued - Page 9)

According to appellant, he did not attenpt to hurt Ronpb in any fashion. He was
trying to apol ogi ze and caress her. Appellant testified that Ronb was very angry, and
ki cked himseveral tinmes. He testified that he grabbed her waist to gain his bal ance when
she kicked himin the groin. He testified that he did not release her until she kicked him
again in the head, pushing him across the room

According to appellant he only extended his fingers and arns at chest |evel to push
her away. He denied trying to choke her. He testified, that while Ronb's back was
towards him she bit the upper part of his armwhile he was trying to |leave. He admitted
that he then bit her between her shoul der bl ades. According to appellant, he and Ronp
fell on the bed, where he placed his hands around her throat area with his forefingers
directly below her jaw, and his thunbs bel ow her chin. Appellant asserted that he did
this to prevent Rono from biting hi magain.

Appel l ant testified that he did not sinply | eave the scene when he saw t hat Ronp was
upset, since he did not think she woul d becone that physical. He stated that she had
"st opped before on other occasions.” He testified that he called the police both times on
Septenmber 22, 1995. Appellant denied drinking.

During the hearing before the ALJ, Ronmp told a very different story fromthe one
Ferguson testified she told on the night she fought with appellant. At the hearing, Rono
testified that she had provoked appellant. She testified that appellant had never struck
her. She testified that she kicked him threw a tel ephone at him and pushed him Wen

he threatened to end the relationship, she becanme incensed.
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Rono further testified that she bruises easily. She testified that she all owed
appellant to hold her for a nonent and then got angry again and bit him He then bit her
only to get her to stop biting him According to Ronpo, appellant called the police on
bot h occasi ons.

Ronp admitted that she nmay have told the police when they arrived that appell ant
assaul ted her, and that she showed the officer her bruises. She stated that she only did
so because she was excited and upset at the time. During the hearing, she denied that
appel | ant used any force of any sort towards her. Romp was still living with appellant at
the tine of the hearing.

Failure to Pay Fine for Diversion

As a result of his arrest for spousal abuse, appellant participated in a diversion
program in lieu of a crimnal trial. On at |east two occasions, appellant failed to
appear in court or pay a $100.00 fine in connection with the program A bench warrant was
i ssued on both occasions, and later lifted by the court.

Appel l ant testified that he represented hinself pro per and was confused with the
fines and court dates. Appellant attenpted to renedy the problem once inforned and
ultimately conpl eted the program successfully in July 1996.

DI SCUSSI ON

Failure to Respond to TAC al arm

The Departnent charged appellant with failing to respond to a TAC alarmw thin the
required three mnutes. While the Departnent established that appellant did not respond

within three mnutes to the TAC al arm as charged, there was no evi dence
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presented that appellant was required to respond within three minutes or that, if a tinme
frane had been established, that appellant's failure to respond was unreasonabl e under the
circunstances. The evidence established that none of the participants knew where

appel I ant was supposed to respond and, by the tine they had identified the | ocation of the

di sturbance, the alarm had been called off.* The Board has found that, when an enpl oyee

is to be held accountable for particular conduct, the enployee nmust have clear notice that

such conduct is required.5 The evidence fails to support this charge in the NAA. This
charge is, therefore, dism ssed.

Reckl ess Driving

Gover nment Code section 19572(k). The NAA charged appellant with driving under the

i nfl uence of controlled substances in violation of the | aw and being convicted of the

m sdeneanor charge of reckless driving under Vehicle Code section 23103 after he entered a
pl ea of nolo contendere. The Departnent alleged that such conduct constituted cause for

di sci pl i ne under Governnment Code section 19572(k).

Gover nment Code section 19572(k) allows an enpl oyee to be disciplined for conviction
either of a felony or a m sdeneanor involving noral turpitude. This code section also
provides that ""a conviction following a plea of nolo contendere to a charge of a fel ony
or any offense involving noral turpitude is deemed to be a conviction within the meaing of

t he section.”

* The Department demonstrated that appellant was sleeping on duty. He was not, however, charged with this
misconduct.
® See Errol L. Dunnigan (1993) SPB Dec. No. 93-32.
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VWil e appellant testified that he used prescription drugs several hours before and
i medi ately after the accident, the Department presented no evidence whi ch showed t hat
appel I ant was driving under the influence of controlled substances at the tinme of the
accident. The court's finding that “drugs were involved” in appellant’s reckless driving
is not sufficient standing alone to prove that appllant was "driving under the influence
of controlled substances in violation of the law. " Consequently, whether there exists
| egal cause for discipline under Governnent Code section 19572(k) depends upon whether a

reckl ess driving conviction alone is a nmsdeneanor involving noral turpitude.
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The nmeani ng of "noral turpitude" has not been specifically defined by the Board or
by the courts. One court has found that:

terns such as "immorality" and "noral turpitude" constitute |egal abstractions
until applied to a specific occupation and given content by reference to

fitness for the performance of that vocat i on. °
No court has found that reckless driving constitutes a crinme involving noral
turpi tude; nor does reckless driving, on its face, appear to constitute such a crine.

VWile the Board is permtted to consider the facts underlying a m sdenmeanor conviction to

determine if these facts involve noral turpitude, "in this case, the Depart ment

establ i shed no basis for finding that these facts involved noral turpitude. Thus, no
di sci pli ne can be sustai ned under CGovernnent Code section 19572(k) based on appellant's
conviction for reckless driving.

Gover nment Code section 19572(t). The NAA charged that appellant's conviction for

reckl ess driving under Vehicle Code section 23103 al so constituted other failure of good
behavi or under Governnment Code section 19572(t).
In order justify discipline under Governnment Code 8§ 19572(t), the Departnment mnust

show a failure of good behavior on the part of appellant which is of such a nature

® Brewer v. Department of Motor Vehicles (1970) 93 Cal. App. 3d 358. See also Douglas Durham (1995) SPB Dec.
No. 95-18 at p. 8. (whatever else moral turpitude may mean, when dishonesty is an element of the crime, the
crime involves moral turpitude); Clerici v. Department of Motor Vehicles (1990) 224 Cal.App.3d 1016 (when
element of crime includes an intent to corrupt others, the crime constitutes moral turpitude).

" padilla v. State Personnel Board, 8 Cal. App. 4th 1136 (to find moral turpitude involved, Board allowed to look
beyond the elements of crime of battery to the underlying factual basis of the battery to the fact that the
employee fondled his daughter’s breast).
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as to cause discredit to the Departnent or appellant’s enployment.8 For discipline to be

sust ai ned under Governnent Code 8§ 19572(t), it:

nmust be based on nore than a failure of good behavior; it must be of such a
nature as to reflect upon [appellant's] job... the m sconduct nust bear sone
rational relationship to [appellant's] enpl oynment and nust be of such a
character that it can easily result in the inpairnment or disruption of the
public service. . . The legislative purpose behind subdivision (t) was to

di sci pl i ne conduct which can be detrinental to state service. . . . It is
apparent the Legislature was concerned w th puni shing behavi or whi ch had
potentially destructive consequences, rather than concentrating upon

i ntentional conduct.?®

The critical questions that nmust be addressed to sustain discipline under Gover nnment
Code § 19572(t) are: (1) whether there is a rational relationship between appellant's
failure of good behavior and his duties as a Youth Counselor and (2) whether his failure

of good behavior may result in the inpairnment or disruption of public service in the

Departnnt.10

Appel | ant was convi cted of reckless driving. Even though the Departnent did not
prove by a preponderance of the evidence that appellant was driving under the influence of
control |l ed substances at the time of the accident, it did prove that appellant was driving
at an excessive speed that clearly contributed to the accident. G ven the penalty that
was i nposed upon appellant as a result of his conviction, the court obviously determ ned
that appellant’s reckless driving constituted a serious offense.

Appellant is a Youth Counselor for the Departnment. As set forth in the Board's

specification for his class, appellant's job was to direct, counsel and supervise youthfu

® Warren v. State Personnel Board (“Warren”) (1979) 94 Cal. App. 3d 95, 104.
° Stanton v. State Personnel Board (1980) 105 Cal. App. 3d 729, 739-40. (Emphasis in original.)
lOSee,l_d_.atp.739.




(Luna continued - Page 15)
offenders in their daily living and activity prograns. As a Youth Counsel or
appel l ant is expected to set an exanple for wards to follow As the Second District Court

of Appeal stated in Ramirez v. State Personnel Board, 204 Cal. App. 3d 288, 293,

One of the purposes of the Youth Authority is to rehabilitate those youths in

its charge, with punishnent as a rehabilitative tool... Rehabilitation has
many facets, not the | east of which is an attenpt to teach that the | aw nust
be respected and obeyed... A youth counsel or who does the very thing he is

supposed to counsel against (disobedience of the |aw) cannot be said to be
acting in the best interests of the Youth Authority or its wards.
There is clearly a rational relationship between appellant’s reckless driving and

his enpl oynent as a Youth Counselor. Since Youth Counselors are peace officers, they are

held to a hi gher standard of behavior than non-peace officers.™ Peace officers may be

2

di sciplined for violating |laws they are enployed to enforce.” Both the Board and the

courts have found a nexus between unl awful conduct comrtted off-duty by peace officers

enpl oyed by the Departnent and such peace officers’ enployment.13 There was sufficient
evidence in the record to establish a connection between appellant's m sconduct and his
official duties as a Youth Counselor for the Departnent.

There was al so sufficient evidence in the record to establish that appellant’s
failure of good behavior may result in the inmpairment or disruption of public service in

the Departnent. Enpl oyees in appellant's position nust maintain their credibility with

! See, Jesus H. Reyes (1993) SPB Dec. No. 93-04.
” Hooks v. State Personnel Board (1980) 111 Cal. App. 3d 572, 577.
" See, e.g., Monserrat Miranda (1993) SPB Dec. No. 93-11.
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war ds, some of whom may have been incarcerated for crinmes relating to reckless driving or

other reckl ess behavior. Appel l ant nmust also maintain credibility with other peace
of ficers, such as the local police. Appellant’s reckless driving could have a significant
adverse inpact upon his credibility with his wards and the respect of other peace

officers. A peace officer who breaks the law he is sworn to uphold discredits hinmself and

hi s enployer.15

Even t hough reckl ess driving may not be a crime involving noral turpitude under
Gover nment Code section 19572(k), the Department has established that: (1) there is a
nexus between appellant’s reckless driving and his enploynent as a Youth Counsel or and (2)
such behavior may result in the inpairment or disruption of public service in the
Department so as to justify discipline under Government Code section 19572(t).

Spousal Abuse

Appel | ant argues that, since the court certified that appellant had successfully
conpl eted a diversion program pursuant to Penal Code section 1001.9, neither the record
of his arrest, nor the facts underlying his arrest, may be used as evidence against himin
a disciplinary action. He contends that the spousal abuse charges agai nst hi m nust,
therefore, be dism ssed

The Departnent asserts that Penal Code section 1001.9 does not prohibit the
Department from di sci plining appel |l ant based upon the sane facts which gave rise to his
spousal abuse arrest for two reasons. First, the Departnment contends that Penal Code

section 1001.9 does not apply to peace officers. Second, the Departnent argues

“ See, Parker v. State Personnel Board (1981) 120 Cal. App. 3d 84, 87.
' Richard J. Hildreth (1193) SPB Dec. 93-22.
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that, even if Penal Code section 1001.9 does apply to peace officers, appellant was not

charged with being arrested or with having a record of an arrest; he was charged with the

conduct of battering his fiancée, which was di scovered by the Departnent before appell ant

conpl eted diversion. The Departnment argues that discipline based upon such conduct

protected by Penal Code section 1001. 9.

Scope of Penal Code section 1001.9. Penal Code section 1001.9%° provi des:

(a) Any record filed with the Departnent of Justice shall indicate the

di sposition in those cases diverted pursuant to this chapter. Upon successful

conpl etion of a diversion program the arrest upon which the diversion was
based shall be deened to have never occurred. The divertee may indicate in
response to any question concerning his or her prior crimnal record that he
or she was not arrested or diverted for the of fense, except as specified in
subdivision (b). A record pertaining to an arrest resulting in successfu
conpl etion of a diversion programshall not, w thout the divertee's consent,

be used in any way that could result in the denial of any enploynent, benefit,

license or certificate.

(b) The divertee shall be advised that, regardl ess of his or her
successful conpletion of diversion, the arrest upon which the

di versi on was based may be disclosed by the Departnment of Justice in
response to any peace officer application request and that,

not wi t hst andi ng subdi vision (a), this section does not relieve himor
her of the obligation to disclose the arrest in response to any
direct question contained in any questionnaire or application for a
position as a peace officer, as defined in Section 830.

i's not

Penal Code section 1001.9(b), therefore, provides that, even though the successful

conpl etion of a diversion program nmay otherwi se cause an arrest to be

® The Department argues that, since appellant was initially charged with spousal abuse, the diversion statute

relating to spousal abuse (which was repealed in October 1995) was the relevant diversion statute in this case.
A review of the record indicates that the spousal abuse charge against appellant was dismissed and appellant
completed diversion on a misdemeanor count that was not dismissed. The diversion statute applicable to

misdemeanor charges, and therefore pertinent in this matter, is Penal Code section 1001.9.
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deened to have never occurred, an applicant for a peace officer position who has
successfully conpl eted a diversion programnust still disclose the arrest in an
application.

The Departnent argues that this exenption, covering an applicant for a peace officer
position, should be read to exenpt already enpl oyed peace officers fromall the
protecti ons of Penal Code section 1001.9. |In support of this argunment, the Depart nment
points to Labor Code section 432.7, which broadly restricts enpl oyers from aski ng about or
using information regardi ng an applicant's successful diversion. Labor Code section 432.7
specifically exenpts fromits coverage both "persons seeking enpl oynment as peace officers
and persons already enpl oyed as peace officers.” The Departnent argues that the exenption
in Labor Code section 432.7 for already enpl oyed peace officers should be read into Pena
Code section 1001.9.

There is no sound basis for such an interpretation. Courts have found that "[t]he

Legislature's intent is best deci phered by giving words their plain neanings."”

Accordingly, the Board is "required to give effect to statutes according to the usual

ordinary inport of the |anguage enployed in fram ng t hem " 18

" Roberts v. City of Palmdale (1993) 5 Cal. 4th 363, 376.
18 People v. Belleci (1979) 24 Cal.3d 879, 884.
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The Legislature has itself directed that, when construing a statute, a court 's
responsibility is to

sinmply ascertain and declare what is in terns or in substance contai ned

therein, not to insert what has been omtted, or to onmit what has been
i nserted; and where there are several provisions or particulars, such a

construction is, if possible, to be adopted as will give effect to all.

There is no | anguage in Penal Code section 1001.9 that provides that already
enpl oyed peace officers are not entitled to the protection of the statute. The Board
declines to read | anguage into a statute where it does not exist. Even though appell ant
is a peace officer, he is, nonetheless, entitled to the protection of Penal Code section
1001.9 to the extent it is applicable.

Applicability of Penal Code section 1001.9. Having found that appellant is entitled

to the protection of Penal Code section 1001.9 to the extent it is applicable, we nust
determ ne whether this code section protects appellant fromdiscipline under the facts of
thi s case.

The Departnment argues that it did not use appellant's arrest record to dism ss
appel l ant, but, instead, relied upon proof of appellant's msconduct. For his part,
appel I ant argues that the facts underlying his arrest, as reported by the arresting
of ficer, cannot be used as a basis for discipline because these facts are part of the

arrest record that may not be di scl osed once diversion is successfully conpl et ed.

% code of Civil Procedure Section 1858.
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The courts have not directly decided this issue. They have, however, provided sone

0

gui dance. In B.W v. Board of Medical Quality Assurance, 2 a licensed physi ci an was

arrested for possession of cocaine. He conpleted a diversion program under Penal Code

21

section 1000.5,“ a drug diversion statute, which is simlar in all particulars to the

statute at issue here. Sonetinme after B.W successfully conpleted the diversion program

the Board of Medical Quality Assurance (MQ) took disciplinary action agai nst himand
revoked his physician's |license. B.W appeal ed on grounds that Penal Code section 1000.5
provi des that, upon successful conpletion of a diversion program the record pertaining to
the arrest "shall not, w thout the divertee’ s consent, be used in any way which could
result in the denial of any enployment, benefit, |icense or certificate.”

The court agreed, finding that, prior to B.W's conpleting diversion, MJA could have
used information in B.W's arrest record to initiate either disciplinary proceedings or an
investigation into the matter to devel op additional information. MQA did not do either.
Instead, MQA waited to initiate disciplinary action until seven nonths after B.W had

successfully conpleted the diversion program In addition, MM used "information from

[B.W]'s arrest record as the sole basis for such proceedi ngs."22

The court found that MA
i nproperly used B.W’s arrest record to discipline BBW after he had successfully

conpl eted diversion in violation of Penal Code section 1000.5.

20 (1985) 169 Cal. App.3d 219.
% Renumbered in 1996 as Penal Code section 1000.4.
2 |d. at 233.
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In contrast, in Sandoval v. State Personnel Board, 2®> which al so construed Penal Code

section 1000.5, the court of appeal sustained the dism ssal of two correctional officers
after they were arrested in separate incidents for drug possession. |In Sandoval, the
enpl oyi ng departnment took action against the officers before they successfully conmpleted a

di version program The court sustained the dismssals, finding that the protection of

Penal Code section 1000.5 attached only after diversion was successfully conpleted.24
From B. W and Sandoval , the follow ng principles energe: an enploying departnent nay
use information in the arrest record as a basis for adverse action any tine before the
di vertee conpletes diversion. 1In addition, before diversion is conpleted, an enpl oying
agency may use the information in the arrest record as the basis for an investigation to
be conducted into the underlying facts. Even after the diversion is conplete, the
i nformati on devel oped by such an investigation may be used in a subsequent disciplinary
proceedi ng. Thus, we reject appellant’s argunent that, once appellant conpleted diversion
he could no | onger be disciplined for the underlying m sconduct.
The record is clear that the Departnent conpleted its investigation of appellant's
conduct underlying his arrest for spousal abuse before appellant successfully conpleted
hi s diversion program By a nenorandum dated February 2, 1996, Theresa K. Chavira,

Acting Superintendent, wote to Janes Barnett, Assistant Deputy

2% (1990) 225 Cal. App. 3d 1498.
*|d. at p. 1503.
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Director, Institutions Canp Branch, recommendi ng that appellant be disciplined for spousal
abuse based upon the follow ng description of the incident:
On Septenber 22, 1995 M. Luna was arrested by the West Covina police Departnent for
spousal abuse. Testinony indicates M. Luna had placed his girlfriend, whose
residence is the sane as M. Luna, in a choke hold and to free herself she bit and
kicked him At sone point in the struggle M. Luna bit her in the back.
Fromthis nenorandum it is evident that the Departnment undertook an investigation

of the facts underlying appellant’s arrest for spousal abuse |ong before appell ant

conpl eted diversion in July 1996. % Consistent with B.W and Sandoval , the Depart nent

could properly have relied upon the results of its prior investigation to bring an adverse
action agai nst appellant after he had conpleted the diversion program under Penal Code
section 1001. 9.

Appel | ant' s abuse of Ronmb. The ALJ who heard the testinony of the w tnesses found

t hat appel | ant abused his fiancée, Ms. Ronb. |In naking this determ nation, the ALJ found
that Ronmo did not testify truthfully at the hearing when she denied that appellant had
used any force against her. Instead, the ALJ credited the testinony of the officer who
responded to the Septenber 22, 1995 call for assistance. The ALJ relied on Rono’s out-of-

court statements to the officer, finding those statements qualified as an exception to the

hearsay rul e as spontaneous excl amati ons. % The ALJ

%% With its written arguments to the Board, the Department included an Administrative Investigation Report
dated December 13, 1995 in support of its contention that the Department’s investigation into the spousal abuse
charges against appellant was completed prior to appellant’s completion of diversion. Because this document
was not admitted as an exhibit during the hearing before the ALJ, the Board has not relied upon it in reaching
its decision.

?® Evidence Code section 1240.
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was al so concerned about the inconsistencies between appellant's and Ronp’ s testinony

during the hearing. The Board accepts the ALJ's credibility det er mi nati ons. %/

However, even if the Board were to credit Ronb's and appellant's testinony before
the ALJ, both she and appellant admitted that appellant bit Ronmo during the course of
t hei r argunent.

As set forth above, appellant is a Youth Counsel or responsible for counseling and
supervising youth offenders. H's class specification provides that Youth Counsel ors mnust
mai ntai n "necessary di scipline which may include verbal commands, and physi cal
mechani cal, or chemical restraint of out-of-control youthful offenders.”™ As part of his
job as a Youth Counsel or, he must respond appropriately to wards who may be aggressors.
Clearly, if a ward were to bite appellant while appellant was attenpting to bring such a
ward under control, it would not be appropriate for appellant to, in turn, bite the ward.

Once again, there is clearly a rational relationship between appellant's m sconduct
off duty, in this case abusing and biting his fiancée, and his enploynment as a Youth
Counsel or. There was sufficient evidence in the record to establish a nexus between such

m sconduct and his official duties as a Youth Counselor for the Departnent.

Failure to Pay Fine as Cause For Discipline

" See Linda Mayberry (1994) SPB Dec. No. 94-25, p. 7.
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The Departnment charged appellant with failing to pay a fine required by a diversion
program as ordered by the court. The ALJ found that, although appellant was well aware of
the significance of conpleting the diversion program he was representing hinmself pro per
and was unaware of the particular fines and dates for court appearances. There was no
evidence to the contrary. Appellant apparently appeared in court in response to notices
to appear. Thus, while there was sonme delay in appellant paying his fines, the Depart nent
failed to establish that this delay constituted actionable nm sconduct under Governnent
Code 819572. This charge is, therefore, dism ssed.

Penal ty

VWhen performng its constitutional responsibility to review disciplinary actionszg

the Board is charged with rendering a decision that is "just and proper."29 To render a
decision that is "just and proper,"” the Board considers a nunber of factors it deens
rel evant in assessing the propriety of the inposed discipline. Anong the factors the

Board considers are those specifically identified by the Court in Skelly v. State

Per sonnel Board ("Skelly")ﬁ)as fol |l ows:

...[We note that the overriding consideration in these cases is the extent to which
t he enpl oyee's conduct resulted in, or if repeated is likely to result in [hlarmto
the public service. [Citations omtted.] Oher relevant factors include the
ci rcunmst ances surroundi ng the m sconduct and the Iikelihood of its recurrence.

%% cal. Const. Art. VII, section 3(a).
 Government Code § 19582
%0 (1975) 15 Cal.3d 194, 217-218.
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Harm or potential harmto the public service is alnpst certain to exist where, as

here, the enployee's off-duty m sconduct is of such a nature that it causes discredit to

t he enpl oyer or appellant's enploynent within the scope of CGovernnment Code 8§ 19572(t).31
As noted above, courts have consistently recognized that peace officers bring discredit to

their enpl oyment under CGovernnent Code 8 19572(t) when they engage in m sconduct off-duty

which is contrary to the on-duty behavior they are enployed to pronote and uphold.32
Appel l ant's reckless driving and his aggressive behavior toward Ms. Rono are of
particul ar significance given appellant's job responsibilities. Appellant's position
i nvol ves counsel i ng young of fenders, sone of whom may have engaged in illegal reckless
behavi or or abused | oved ones thenselves. Appellant's duties include ensuring wards

follow all rules and laws; he is called upon be a role nodel for the wards under his

care.® Gven the sensitivity of appellant's position, appellant's illegal and inproper
conduct cannot be countenanced.
Appel l ant's m sbehavior is irreconcilable with his job as a Youth Counsel or for the

4

Department.3 The puni shnent of dismssal is not unreasonabl e under the circunstances of

this case.

*! Joseph Garcia (1998) SPB Dec. No. 98-03.

*> Gordon J. Owens (1992) SPB Dec. No. 92-11.

** Monserrat Miranda (1993) SPB Dec. No. 93-11.

* Ramirez v. State Personnel Board, supra, 204 Cal App. 3d at p. 294.
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Skel ly Issue
Appel | ant contends that his Skelly rights were viol ated because his Skelly officer

was not above the organi zational |evel of the person initiating the action, and the person
to whom his Skelly officer nade his reconmendati on did not have the authority to nodify or
revoke the adverse action

Appel | ant presented no evidence as to his first assertion: that his Skelly officer
| acked authority to recommrend a deci si on because he was not above the organi zational |evel
of M. Luna s supervisor. Since appellant bears the burden of proof as to a Skelly

5

violation,3 in the absence of any evidence to support appellant’s assertion, the Board is

conpel l ed to rul e agai nst hi m ¢
Appel l ant’ s second assertion is that his Skelly rights were viol ated because the
person to whom his Skelly officer could make recomendati ons as to the proposed adverse

action did not have the authority to nodify or revoke that adverse action

In Skelly,37 the California Supreme Court set forth certain notice requirenents that
a public enmployer must fulfill to satisfy an enployee's pre-renoval procedural due process
rights:

As a mnimum these prerenoval safeguards nust include notice of the proposed

action, the reasons therefore, a copy of the charges and material s upon which

the action is based, and the right to respond, either orally or in witing, to
the authority initially inposing discipline.

** Sharp-Johnson (1995) SPB Dec. No. 95-14, p. 7.

* The written arguments submitted by the Department indicate that appellant’s allegations are incorrect: his
Skelly officer was the Program Administrator of Business Services, which was several steps above the
Treatment Team Supervisor whom appellant reported to.

% 15 cal.3d at p. 215.
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The issue that appellant has raised centers on the final safeguard, "the right to
respond . . . to the authority inposing discipline.”" The Board has interpreted this
provision in Skelly to require only that the individual who serves as the Skelly
of ficer to whom an enpl oyee has the right to respond be "a reasonably inpartial and

non-i nvol ved revi ewer 'who possesses authority to recommend a final disposition of

the matter.' "

The courts have not specifically addressed the issue of whether due process requires
that the individual to whomthe Skelly officer makes his or her recommendati on have
conplete authority to nodify the penalty wi thout any further consultation. W do

not believe that due process requires that the person who receives a reconmendati on

froma Skelly officer have such unfettered authority. Courts have found that "due

process is flexible and calls for such procedural protections as a particular

situation demands." *

In this case, David Gaydos (Gaydos), the Skelly officer, was an inpartial
reviewer as required by due process. He conducted the Skelly hearing and
recomended to Brian Rivera (Rivera), the Superintendent of Fred C. Nelles School,
that the penalty of dism ssal be adopted w thout nodification. R vera agreed that
the penalty was appropriate and, in a nenpo dated October 24, 1996, i nforned

appel I ant of his decision.

% Gary Blakeley (1993) SPB Dec. 93-20 at p.11, citing Titus v. Civil Service Commission (1982) 130

Cal.App.3d 357 (emphasis in original).

% Binkley v. City of Long Beach, 16 Cal. App.4th, 1795, 1807 (citing Mathews v. Eldridge (1976) 424
U.S. 319, 334).
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During the hearing before the ALJ, Rivera acknow edged that he did not
have authority to nodify the penalty unless he first consulted with the Deputy
Director for Institutions and Canps. The fact that Rivera did not have
authority, on his own, to nodify the penalty is of no significance. First, in
this case, Rivera did have the authority to affirmthe Skelly officer’s
recomendation to sustain the penalty, which he did. Second, even if Gaydos
had recommended a nodification, there was no showi ng that his recommendation
woul d not have been passed on, through Rivera, to the individual assigned to
make the ultimte decision. The Departnent has apparently decided that the
Skel |y process should result in a nodification of penalty only after
consul tation between levels within the Departnment. As long as the person or
persons making the ultinmate decision are infornmed of the recommendati on of the
Skelly officer and are reasonably inpartial and non-involved reviewers, this
met hod of decision making is not a Skelly violation. In this case, R vera was
vested with full authority to sustain the penalty upon the reconmendation of
the Skelly officer. This he did. There was no Skelly violation

CONCLUSI ON

The Departnent proved by a preponderance of the evidence that
appel l ant’ s m sconduct of reckless driving and abusing his fiancée constituted
other failure of good behavi or under CGovernnent Code section 19572(t). The

Board sustains appellant’s dism ssal

CORDER
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Upon the foregoing findings of fact and conclusions of law and the entire
record in this case, it is hereby ORDERED that:
1. The di sm ssal of Randol ph Luna from his position of Youth
Counselor with the Fred C. Nelles School, Department of the Youth Authority at
VWhittier is hereby sustained.

2. The Board's decision in Randol ph Luna, SPB Dec. No. 98-

02, is hereby vacat ed.
3. This decision is certified for publication as a Precedenti al

Deci sion. (Governnent Code § 19582.5).

STATE PERSONNEL BOARD

Fl orence Bos, President
Ri chard Carpenter, Vice President
Lorrie Ward, Menber
Ron Al var ado, Menber
James Strock, Menber

* * * *

| hereby certify that the State Personnel Board made and adopted the

foregoing Decision and Order at its neeting on Septenmber 1 - 2, 1998.

Wl t er Vaughn
Executive O ficer
St at e Personnel Board
[ Luna2. dec]



